
burdensome for the Commission to engage, in the context of its ECO analysis, in an

analysis of precisely what information is included, or of what information should or should

not be included, in such a publication.

Third, various provisions of the BT License obligate it to protect both carrier and

customer proprietary information. 54 The BT-MCI Application also cites to protective

safeguards in British law, the statutory powers accorded OFTEL as the principal organ

with responsibility for regulatory oversight, the restrictions set out in the general

anticompetition law, as well as the powers and remedies of the competition authorities. 55

Furthermore, the BT-MCI Application also cites to the legal restrictions on

anticompetitive conduct embedded in the European Community Treaty and the powers

and remedies available to the European Commission to address anticompetitive conduct.

FT agrees that the Commission can and should take into account the presence of

legal safeguards other than those set out specifically in the Foreign Carrier Entry Order

and arising from whatever source of national or regional law may be applicable. In

particular, FT has previously stressed to the Commission in great detail that the various

provisions of national and European Union law, including the Treaty, applicable directives

and other documents, along with the ample enforcement authority and remedies that are

expressly made available to Directorate General IV of the European Commission and

certain national regulatory authorities, constitute significant protections against
56

anticompetitive behavior. Together, national and supranational safeguards are likely to

54 Id. at 46-47.

55 Id. at 47-51.

56 See September 15, 1995 Reply Comments ofFT in Sprint Order proceeding;
September 23, 1996 Reply Comments ofFT; and Three volumes on "The Regulation of
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have a substantial salutary effect in ensuring that the Commission's objectives -

protecting against anticompetitive practices -- are achieved. 57

Once again, FT respectfully urges the Commission not to render the ECO test

overly restrictive by suggesting that all safeguards cited in the BT-MCI Application are

required to meet the ECO test.

4. Regulatory Framework

The fourth ECO factor is the presence of an effective regulatory framework "to

develop, implement and enforce legal requirements, interconnection arrangements and

other competitive safeguards. ,,58 The Commission indicated that it will look at separation

between the foreign regulator and the operator and whether "there are fair and transparent

regulatory procedures.,,59 Understandably, the Commission is concerned about "unfair

advantages" that the incumbent or dominant carrier might enjoy.

The discussion in the BT-MCI Application ofwhether the British regulatory

system meets the criteria of this fourth ECO factor is scant indeed.60 Largely, this appears

the Telecommunications Sector in the European Union, France and Germany" submitted
to the Commission.

57 In this regard, FT strongly disagrees with the prior view expressed by the Commission
that "national and E.D. regulatory prohibitions on discriminatory conduct by FT and DT
are [not] sufficient to protect competition". See Sprint Order, 11 FCC Rcd at 1860. That
conclusion was utterly contrary to the evidence provided to the Commission in the Sprint
Order proceeding; indeed, the three applicable sentences in the Sprint Order are
completely devoid of any fact to support such conclusion. Moreover, government
ownership demonstrably has not, to date, been a hindrance to European Commission
investigations into the activities ofincumbent telecommunications operators.

58 Foreign Carrier Entry Order, 11 FCC Rcd at 3894.

59 Id.

60 BT- MCI Application, Vol. One, at 43.
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to be the case because, according to BT-MCI, the Commission has, apparently,

determined that the UK has an effective regulatory authority that meets the ECO test.61

FT would have no quarrel with the Commission's conclusion -- in this proceeding

-- that the UK has an effective regulatory authority. FT, however, is puzzled by how the

Commission could reach such conclusion in the context of the Sprint Order. The first

opportunity for the Commission to apply the ECO test, adopted in November 1995, to a

national regulatory body was the Sprint Order, which it adopted less than three weeks

later. No evidence had been adduced in the Sprint proceeding with respect to whether the

British regulatory authority met the ECO test, nor could any have been. Thus, for the

Commission to conclude summarily in the Sprint Order -- in just one sentence that is

wholly bereft of any analysis -- that the United Kingdom meets this fourth ECO factor is,

at best, an odd result.

FT is, in particular, troubled because both it and Sprint did, in the context of the

Sprint proceeding, provide the Commission with a very substantial amount of information

on the effectiveness ofthe French regulatory system.62 Nonetheless, even though the

French Direction Generale des Telecommunications certainly was independent ofFT, and

even though its procedures were unquestionably fair, transparent and provision was made

for public comment, the Commission summarily dismissed the reams of information that

had been provided to it with the statement that there "currently are no such independent

regulatory authorities with fair and transparent procedures in France ...." 63

61 See Sprint Order, 11 FCC Rcd at 1860.

62 See Three volumes on "The Regulation ofthe Telecommunications Sector in the
European Union, France and Germany" submitted to the FCC; September 15, 1995 Reply
Comments ofFrance Telecom..
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FT strongly disputes the conclusion reached by the Commission with respect to

whether there was, at the time of the Sprint Order, an effective regulatory framework in

place in France. Nonetheless, FT does not intend to revisit that question because the

French regulatory framework, as the Commission knows, has undergone further and very

substantial changes with respect to both adopting a new structure that is unquestionably

independent ofFT and to effecting and implementing fair and transparent procedures. 64

Nevertheless, given the Sprint Order, FT is concerned that the Commission's

articulation of the elements of this fourth ECO factor has been less than consistent. If the

Commission takes the invitation ofBT-MCI to conclude summarily that the British

regulatory framework is adequate, it will be far from clear to other countries -- and,

therefore, to foreign carriers seeking to enter the US market -- what regulatory

environments will pass muster. Nevertheless, the Commission should avoid a restrictive

articulation of the regulatory characteristics sought pursuant to this factor of the ECO

test. In this regard, FT notes that the Commission has recently shown sensitivity on this

issue by allowing New Zealand to pass the ECO test despite the absence of a sector

specific regulator, and more generally by noting that "the Commission's ECO test does

not require a regulatory regime exactly patterned on that which exists in the United

States.,,65

63 Sprint Order, 11 FCC Rcd at 1860.

64 Sprint's July 31, 1996 Progress Report~ September 23, 1996 Reply Comments ofFT.

65 TCNZ Order at ~ 33.
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IV CONCLUSION

FT respectfully suggests that, if the Commission approves the BT-MCI

Application, the Commission should impose the conditions presented in Section II of the

above comments, to the extent such conditions fall within its jurisdiction as determined in

coordination with the European Commission. FT expresses no opinion on whether the

UK passes the ECO test, but respectfully requests that the Commission not apply its ECO

test in a restrictive, inconsistent or unpredictable manner which would have the unintended

consequence of indeed hindering the furtherance of competition.

FT respectfully submits that any consideration of the limited de facto competition

in the UK market would risk rendering the ECO test less predictable and lead the

Commission down a slippery slope toward an approach involving micro-management of

foreign liberalization developments. Such an approach would require the Commission to

undertake the awkward task of reviewing in detail a complicated and evolving market and

to take into account factors such as the activities listed in the attached memorandum66

which describes certain activities ofBT during the last 12 months which have been or

could be regarded as anti-competitive. In the interest offurther clarity of ECO test

jurisprudence, FT respectfully urges the Commission to focus its analysis on the concrete

de jure elements presented in the BT-MCI Application without getting bogged down by

66 Memorandum on anti-competitive behaviour, January 23, 1997, prepared by the firm of
Allen & Overy for Global One.
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the BT-MCI Application's view ofthe current state of the UK market which would be

difficult for the Commission to verify.

Respectfully submitted,

FRANCE TELECOM

Jeffrey P. Cunard
Debevoise & Plimpton
555 13th Street, N.W.
Suite 1100 East
Washington, D.C. 20004
Counsel to France Telecom

January 24, 1997

26

r-~~
BY: I

Theodore W. Krauss
Danielle K. Aguto
France Telecom North America
555 13th Street, N.W.
Washington, D.C. 20004
Its Attorneys



EXHIBIT I

Memorandum on anti-competlUve behaviOlll'

'Ibis lIlMnant1Um describes the llL.1ivities of BT during the last 12 mol1tbs which have been OJ: could be
regarded as anti.-competitive.

1. BTlBSkyB marketing alliance (October 1996)

A complaint was made to OFI'EL and to the European Commission by GalPnll Cable that the
joim markaing of satellltc and tctcpbonc services by BSkyB and BT was anti-comrx~tive.. BT
and BSkyB aDDOUDCCd in Scptcmbet a plan to give satellite dish subscribers £3.30 worth of
free BT supplied telephone calls a monrh. cheaper installation cbarges and monl:hl.y
subscrJptlon rates to BSkyB subscrIbers for a limited time. OFrnL requested information
from. BT and BSkyB about the marketing deal. The deal was alleged to be antt-<:ompetl.tive as
both BT and BSkyB have dominant positions in their respective markets. Apparcn1ly. BSkyB
also ~1ed BT to be involved in the marketing of digital dewder'boxes. On 2200 October.
1996, the Director General announced that be considered the terms of the plan breacbOO BTs
liCCDCC not to undDly prcfcc, or discriminate against. other persons. The Director General
issued a provisional orda requiting BT to cease participating in and publicising tl:le pIan. On
20th DecembtJ' 1996. the Director General announced that BT had complied with the
provisional order and that he would not issue a final ordct confirming tile. ~oVisional order.
The pmvibional order lapsed on 22nd Janunry, 1997.

2. ISDN prices (AugostlSeptember 19%)

OFTEL announced that they are reviewing BT's new prices and price sttUcllJre in relation to its
ISDN2 services to ensure that the pricing is not anti-coIJJPdi.tive. OFrEL ~tated that they are
keeA to proD¥Jtc a areatel' take-up of ISDN aDd to CIJSll(C that third party 00IDpd:ing Mwark
operators mat want to provide basic rate ISDN semces (using indirect. CODlIl.'lCl1on over BTs
local. loop iJlfrastrueture) are not diSCOUt'aged from doing so.

On 26th September. 1996. the Director General told BT to remove discrimiDa.tory elemeoIs of
its ISDN2 tariffs. Concerns were raised about both BTs position as the dominant supplier and
its prices. Oftel was willing to give BT the freMom to price responsibly bUt BT iDtti.a.lly took
minimal account of its concerns. its prices neitber Illf.etlng the needs ot customers .Dllr avoiding
anti-competitiVe effects on other operators. They effectively discouraged customas from. uSing
operarors otber than BT and tied them in to taking service from BT.

On 3ra OctoDer. 1996, BT announced price cuts in relation to its ISDN2 s'%ViCCl;. OFTEL
weIc.omOO these changes and stated that these changes addressed the anti-competitive aspects
that had previously been identified.

3. CUSWJllel" contact practices (Joly 1996)

OFrEL received a complaint .from the COllSUDlelli Association that .BT was gi.ving customer.;
mis1eatting information about the telephone sa-vices of cable companies. Anegation.'l had been
received by OFTEL that BT had:

(i) given 1nfon:naI:ion about What a particular cable company charged far engaged calls;
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(li) ~1.a:tM that cable company CWitOmel'S would have to pay to be included in the BT phone
book;

(iii) stated that some of BTs call rates were the same as tba.l offered by a compettng ca.ble
company (when in reality BTs charges were usually more expensive):

(iv) giveninf<mnation about BTs own rates which were taIse~ and

(v) made allegations U13.t cable operators could be less than reputable (with no proof being
given to back up suehcl..aims).

OFl'EL announced that it would be investigating these complainIS to ensure tIui.t BT was
complying with its obligations lllldrJ" its licence not to unduly discriminate against customers or
competitors.

At the end of July 1996, OFfEL announced that it had received furtba' allegatiODs by cable
companies tbat BT bad contacted ex-directory customers of cable operators and 'that it had
deD1grated CabldI'el (UK) IJmited ("CableTe1") in a BT prOlIlJXl.onal Video (as to wbicll see
belO't'V). OFfEL stated that. they would take irtto account any additional evidence provided by
the Cable CommnDicaIions AsSOCiatl.on and/or CableTel in its investigation.

OFIEL's investigation found that many of the allegations were substantiated and that BT's
marketing team bad beba.ved uma&fa.etmIy from a fdir trading point of view, and that such
behaviour could have an adverse effect em. competition. In order to ensure tbat BT complied
with its rcsponsibillti.es DOl to abuse its dominant position, the D1recta' General Issued on 3rd
Septmbfl', 1996 a proviSional Order requiring BT to e:mnlI'e that its staff did not mislead
CU8lomers when commenting on competitors' 'I.(,:tivities and complied with its liceucc in this
regard BT was required to ~ubUshcontrols and tnternal compltance procedures to CllSIlrc tllc
clearance of information which it made available to its marlretina dcpartnJeDt lUK1 to emore that
staff who had nIX had the app.l."q)riatc train1na did not mae any compariIcm bGtwccn BT and
cable operators. On 31st Octobec, 1996. tbe Director Geo.'Tal announced that a new complaint
coocerning infonnation BT gives about its competitors bad been made.

1'bc provisional Order was in place for a period of 3 months. On 2nd December, 1996, me
Directa' General announcca that BT had taken sufficient steps to address the inillill concerns
(including the implementation of a compliance plan) and that he woold not make a fin.al order
confirmiDg the provisional order. However. the Director General also stated that, he would
C'lll1linlle to monitor BTs behaviour in this area and would not IleSitate to take further action
should His own actions nut prove sufficienl. to prevent further material. breaches.

4. Indirect a.ccess (July 1996)

OFI'EL expressed that it'i policy towards indirect access was thal it should be available from
BT due to BT's dominant position in the market, i.e. BTs custonus sllould be able to bUy
te1ecommnnicatioo services from other network operators to wblch it may not 'be directly
cannccted. OFTEL inVited comments on the indirect market to reach them by 30th Sepumber,
1996.

AJthoogh ttae are no public stQletnents of a.11eI8Il.ons of anti-competitlve behavlOlU' in relation
to indirect. access. tbete are considerable barriers to the growth and delivery of indirect access
servioas such as the absence of suitable short number codes. Indirect access operators have
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complained that these barriers exist ana that BT is not actively working to have them removed.
Tbese SbOOId, however. be addressed tmougll tile COl1S1lltati:ve process and the "Resiclual
barrieq to wmpeti1ion" project which OM ill also conductlnl.

5. CIUIified. directOry advertising services (July 1996)

The Monopolies and Mergers Commission ("MMC"), in its rcpott following a reference by tllc
Office of Fair Trading ("OPT"), found that BT wa... exploiting it monopoly position in the
classified directory advertising sa-vtces market hy charging high prices to adverti'iet'S. They
also found that BTs publication of local directOl'ies was likely seriously to wea.ken competition.
The MMC bas recornmPJ'lt1PL1 that the rates for advertising be subject to price et:l11Jrols aDd
reduced by 2 per cem. per annum in real terms and that BT be probibit.ed from coverilli any
area with m.cxe than one classified dirtctay. BT would also be required to publish annual
accounts for its classified directory businesS.

6. Misuse of customer in:fonnatioD (June/July 1996)

OPJ'EL investigated allegations that BT called ex.-dira.1\xy LllStomcrs of cable telephone
CQUlPanieli in an attempt to pmuade t1rm to Ie-join BT and tIJaI. as a result BT had misused
cu.~ JDformation. After an investigation by OFrEL into these allegations, OFI'EL foond
that even though BT had not: misused custoJnet jnformation - BT's explanation waf; that there
had been a computer encoding el"r01' which bad resulted in cx-directal'y eust.omen' information
being provided to its markeUng team by JIIistUc • BT sbould Jlave been mare careful ami fully
cbcckcd aDd tested its methods of compiling infOOlWioD. OFTEL alSo st.at.ed that BT had
fallen short of~ standard required, namely meeting !be high standards of fairness and
propriety. This was particularly so in !he case of an operata' wi1h BTs market share and
resources. Some cable company customers had also bren given the impression that BT had
been supplied tile D1lmbcrs by tbe cable companies tb:msclves and OFI'EL stated tbat it. was
iDcumbent on BT to ensure tbat there was IJJ tist that a cable company culltalDa" sbould
bcUcve dJat a cable opccattr would brcBcb. a custoou's con1kIcncc In snch a manner. OFI'EL
stated that it would keep a close cbeck on the mllItct to ensure that BT docs not use unfair
means to win customers.

FUl'tbcr allegations from the cable industry have been made of BT coutacting ~-directorY

~ and al.1ivities of BT denigrating sales methods and the integrity of Ii certain cable
operator (as to which see above).

7. Mobile phone contract tenus (June 1996)

BT was warned hy the Office of Fair Trading, along with 100I>1. of the oI:ber IIllljor mobile
telephone suppliers in the UK, in relation. to unfair te'l"D1S in cooswner CODIracts, Le. tmns
wbtm unduly wei.gbt the contract against the COD&IlIDf'r and in favour of BT. These ta-ms
iocluded the length of time~s were tied into the cun1I:1IL1, the lack of a "couling uff"
period once 1he coDtr,I(;t wa.~ signed and the fees payable for disconnecting from a senrice.

8. Promotion of Caller Display Service (June 1996)

BTs p1aImed promoti01l of its Caller Display Service in association with a Caller Display
Equipmco1 promotion was ruled by 0F'1"EL to give BT an uufalr advamagc in relation to its
equipment bu.lltneR!l as far a.~ supplying the Caller DIsplay eqWpmmt was COllCeI:md. It was
ruled by OFI'EL that BT had fiU1ed to give sufficient advance notice to otller third patty
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l.-uppllers of Caller Display equipIIIeot of itli wended promotion so tbat tbcy <:ould meet
increased dema.Dd of equipment and prepare prOlDOtiaoal matttial. The DireCtor Geocralroled
that 8T was in breadl of its fair trading obligatiODS not to &bow lJDduc d1sc.rImiDation against,
or undue pretPftaCe towards, third parties and a proviSional orner was iS8lJOO hy OF'l'EL
requiring BT to:

(a) when promoting any telecommunication service (i.e. not just tbe CaU:r Display
Service) not to do so in an way so as LOunfaitly favour to a material extent any
bu.~ carried on by :BT in the l\'Upp1y of equipmcot far use in connection with the
telc:commnnicati.on sc:rvi~ promottrl to the compctitlvc disadvantage of competing
equipment suppliers:

(b) to provide to those underta.ki.nis which do IX are likely to compete with BT in the
supply of mh~ta.bleequiplDC'nt sufficient. advance notice of any pro1l1(Xion of an
<:idsting service, Or llle i.ntrodI:Ic:tl.on of a new service, to enable such l:ompetitors
sufficient time to ga.tba' and prepare promotional matetial and stocbl to meet: any
reuonably foreseeable increased dt:maOO tor equipment remltl.ng ::rom. Sllch
promotion; and

(c) to ensure that any pmllo!iQD:!J material and publicity of BT makes clear that the
promotion is not coJltingenl: un buying oc renting equipment from BT ana that
equipment may be bou&trt or rerrtcd from other suppliers.

On2Stb. SqJtc:mha", 1996, !:he Director GOleral confirmed tb1s Ordel'. The Order is IntMded to
give fa:'CC to BT's obligation not to dlBaDnInate UIIIB its lireDcc and allow third p~iI1ies wbl.cb.
are damaged by a breach of the Order to sue BT directly fa any damages iJ1CUIToo. This is
inIeMed in view of 811 the complaints received to attflDpl. to ensure that BT cJoes not have an
unfa.ir advantage in relation to the promotion aDd inlroduction of new telepOOoe equipme:nr: and
tb8t aT gives u4ber suppliels advance notice of fGt1.bcomiog promotions. This ookr is to be
revieWedby OFTEL all<< one year.

9. Number portability (December 1995)

it is geDel'ally accepted amongst the industry and COD.SllIIla bodies that :number portability is an
essential requirement for the <1eVelopment of efIeaive competition. The introdw~tion would
remove barriers to entry for prospective operalors. would encourage efficiem;y arid sl.im.L1late
operators to market new (;ustomers. Researdl shOwed 1llat the ab~ of number pottabillty
was a Signifil:anl dettrrcnt to changing operators. A condition was iDlroduced into J3T's licence
in 1991 dealing with number portability bUl, gival ttlat the effect would be loss of customers to
BT, it had an interest 11\ delaying its inl:rodI.1CUon and l:onsist.enlly proposed to opentors
seeking it high charges. The lioonce cord.ti.oo gave Ofte!. the power to, direct that number
portability be offered but allowed BT to recover Us reasonable costs iJ) doing :i0.

BT refused to accept a modificatiOn to its licence allowing OM to a)1ocate the costs of
portability belween BT and otha' operators. The maLler was referred to the ~lMC whose
findings were publisf\ed in Decemb~ 1995. The MMC rtx:oDlmmded that 81"5 Ikeoce &hould
be DXldified to enable the O.fW to anocate B1"s portability costs on a bcu.i.s which would result
appro]timatety In a 70:30 split of those costs bet~ BT IIIId otbt:t operators. 11 conctuded
tlJat the absence of 11\1Dlber portabilil..y was a conshkrable obst.aele to competition and that. if
BT's licence ranained nncbaDgPJI tbcte wmId be IItttlU::r protracted argwMl]t about tlJe
allocatioJ1 and level of rosts such that restricted number portabiliLy woold 1)C available
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preventing Ul& promotion of full and effective competition. T1Jis was against the public
iJ:J:rerest.

lO. InteR:oDnecUOD (December 1995)

BT ha... bad numerous complaints levclled against it in relation to interconnection and the
entering into of inte.rcanncclion agreements. These complaints range from delays ill providing
information such as network information to enable the technical aspects of the agrelment to be
tlnalised to the cbarges to be made for each service prov.i.ded. UDder pressur,: from the
iDdusIry, a standard interconnection agreement ha... been developed Wbich contai.tlS standard
in1Elconncction charges det«m:l.ned by OfteJ on an annual basis. Ottcl bas had difficulty in
finalising tDese charges lUl a result of lack of agreement with BT as to the basis of BT's costs
undertyiDg those charges.

11. SatelUte services (November 1995)

BT was found in breach of its licence for showing undue discrimination and undne. preference
in connection with it~ tariffi; for satellite uplinking serviceli and backhaul circuit~.

12. Telephone Eqoipment (September 1995)

Oftcl had been inVestigating complaints from a nwnber- of Brs competitors about tl:ie ~upply of
tdepbmeS. 8.11SWCring macbiIuls and fax madDncs in the domestic and small business market.
Oflel coocIuded that BT supplied such eqnipmmt in the wbo1esale market and from BT sIXlps
on a basis which is unfairly subsidised, and that tbis is harming or llk£ly to harm BT!:
competita's. Oftel tllerefore directed BT to eliminate tbe subsidies to \.be r,;:lcvant B'f
businesses and to provide financial and other information to allow Oftel to judge wheUlec the

relevant BT businesses are subsidised in tbe future.

23rd January, 1997

C2~1329'3.1
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